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Appel  ant Rufino Serna Miunoz chall enges his sentence in this
appeal. After considering his argunents, the court vacates
Munoz’ s sentence and remands this case for resentencing.
Background of the Case

Munoz was a party to a Ponzi schene that defrauded nunerous
i ndi viduals by convincing themto turn over funds under the false
pretense that they would be invested in legitimte enterprises.!?

Early investors received “profits” fromfunds contri buted by

!A Ponzi schene involves paynent of early investors with
funds taken fromlater investors. See United States v. Cook, 573
F.2d 281, 282 n.3 (5th Gr. 1978).
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| ater investors, and the schene eventually coll apsed. Minoz and
hi s codefendants were indicted for 33 counts of various instances
of conspiracy, wre fraud, mail fraud, and noney | aunderi ng.
Pursuant to a witten plea agreenent, Minoz pleaded guilty
to conspiracy to commt wire fraud and mail fraud in violation of
18 U S.C. 8 371 and to conspiracy to conmt noney |aundering in
violation of 18 U . S.C. §8 1956 (a)(1)(A(l) and (h), as charged in
counts one and fourteen of the indictnent. |In return for Minoz’s
guilty plea, the Governnent agreed to recommend that Minoz
receive maximumcredit for acceptance of responsibility and a
sentence at the | owest end of the guideline range; dismss al
remai ni ng counts against himin the indictnent; and, if Minoz
provi ded substantial assistance, nove for a downward departure.
The Governnent agreed that the applicable sentencing guidelines
for the fraud of fense should be cal cul ated using a base offense
| evel of 6,2 increased by 14 | evel s because the loss in his case
was | ess than $1, 000,000, but nore than $400, 000; 2 i ncreased by 2
| evel s because the schene defrauded nore than ten, but fewer than
50 victins;* increased by two | evels because execution of the

of fense invol ved sophi sticated neans;® i ncreased by two |evels

2See U. S. SENTENCI NG QUi DELINES MANUAL § 2Bl1.1(a) (2003).
3See id. § 2B1.1(b)(1)(H).
‘See id. § 2B1.1(b)(2)(A).
5See id. § 2B1.1(b)(8)(C).



because Munoz was a | eader and organi zer of the crim nal
conduct ; ® and decreased by three | evels for acceptance of
responsibility.” The Government al so agreed that Minoz’'s base
of fense | evel for the noney | aundering of fense should be
cal cul ated using a base offense |evel of 24,8 increased by 2
| evel s because Munoz was convi cted under 18 U . S.C. § 1956,°
i ncreased by two | evels because Munoz was a | eader and organi zer
of the crimnal conduct; ! and decreased by three levels for
acceptance of responsibility.! Taking the higher of the two
of fense |l evels, the Governnent further agreed that the resulting
total offense |evel of 25, conbined with a crimnal history
category of |, yielded a guidelines sentencing range of 57-71
nmont hs of i nprisonnent.

The presentence report (PSR) cal cul ated Munoz’ s sentence

differently. The PSR grouped the offenses!? and assi gned Miunoz a

®See id. 8 3Bl.1(c).

‘See id. 8§ 3El.1(a), (b).

8See id. 8§ 2Sl.1(a)(1).

°See id. § 2S1.1(b)(2)(B).

0See id. § 3Bl.1(c).

1See id. § 3E1.1(a), (b).

12The sentencing guidelines instruct the sentencing court to
“group” offenses “[w hen one of the counts enbodi es conduct that
is treated as a specific offense characteristic in, or other
adj ustnent to, the guideline applicable to another of the
counts.” Id. § 3Dl.2(c). The guidelines further provide that
the of fense |l evel for the grouped offenses is “the offense | evel
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base of fense level of 6 for the fraud offense as the offense with
t he hi ghest offense level.® The PSR recommended that the base
of fense | evel be increased by 16 | evels because the loss in the
case was nore than $1, 000, 000, but |ess than $2, 500, 000; 4

i ncreased by four |evels because the schene defrauded nore than
50;!® increased by two | evel s because execution of the offense

i nvol ved sophi sticated neans; !® increased by two | evel s because
Munoz was a | eader and organi zer of the crimnal conduct;?! and

i ncreased by two | evels because the offense was facilitated

t hrough abuse of a position of trust;!® and reduced by three

| evel s for acceptance of responsibility.!® Mmnoz’'s total offense
| evel of 29, conmbined with his crimnal history category I,

yi el ded a sentenci ng gui delines range of 87-108 nont hs of

i npri sonnent .

Munoz filed a witten objection to the PSR in which he

for the nost serious of the counts conprising the [g]roup,
i.e., the highest offense |evel of the counts in the [g]roup.”
Id. 8 3D1.3(a). In Minoz's case, count |—eonspiracy to conmt
wre fraud and mail fraud—earried the highest offense |evel.

13See i d. 2B1. 1(a).

1“See id. § 2B1.1(b)(1)(1).

15See id. § 2B1.1(b)(2)(B).

See i d. 3B1. 1(c).

18See i d.

§
§
§
16See id. § 2B1.1(b)(8)(OC).
§
§ 3B1. 3.
§

19See i d. 3El.1(a), (b).



chal | enged the enhancenent of his sentence for an abuse of trust
and asked the district court to follow the calculation set forth
in the plea agreenent. The probation officer did not revise his
reconmendat i ons.

At sentencing, Munoz renewed his objection to the PSR s
recommendati on of an abuse-of-trust enhancenent and asked the
district court to follow the sentencing guidelines calculation in
the pl ea agreenent. Munoz’ s attorney explained that the two-
poi nt adjustnment for an abuse of trust was not included in the
pl ea agreenent. The Assistant United States Attorney (AUSA)
acknow edged that the enhancenent was not part of the agreenent,
but stated that he was free to take a position on the
enhancenent. The district court then questioned several victim
W t nesses about whether they trusted Munoz. During its
questioning, the court periodically asked the AUSA to clarify
certain facts relevant to the enhancenent.

After hearing the testinony, the district court asked the
AUSA if he urged the application of the abuse-of-trust
enhancenment. The AUSA answered in the affirmative. The court
adnoni shed Munoz in accordance with the PSR s gui deline
cal cul ati ons and asked the AUSA if there was a notion for a
downward departure. The AUSA noved for a departure based on
substanti al assistance, and the district court granted the
nmotion. The court then sentenced Minoz to 90 nont hs of
i nprisonment for the noney | aundering conviction and 60 nonths of
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i nprisonnment for the wire fraud conviction, to run concurrently.
The court dism ssed the remaining counts agai nst Munoz upon
nmotion by the Governnment. Miunoz tinely filed a notice of appeal.
Whet her the Governnent Breached the Pl ea Agreenent

Munoz argues that the Governnent breached the plea agreenent
by arguing at the sentencing hearing that his conduct constituted
an abuse of trust. Minoz explains that the Governnent stipul ated
in the plea agreenent to a guidelines calculation that did not
i ncl ude an enhancenent for an abuse of trust. Mnoz conpl ains
that despite the agreenent, the Governnent breached its prom se
to recommend and support the stipulated-to guidelines range by
affirmatively advocating for an enhancenent that was not included
in the plea agreenment. Minoz contends that he is entitled to
specific performance of the agreenent, and thus, he asks this
court to vacate his sentence and remand his case for resentencing
before a different judge.

Whet her the Governnent has breached a plea agreenent is a
guestion of law that the court reviews de novo.? Because Minoz
did not object on this basis at sentencing, the court reviews the
argunent for plain error.? The Governnent’s failure to fulfill

its promse affects the fairness, integrity, and public

2OUnited States v. Brown, 328 F.3d 787, 790 (5th Cir. 2003);
United States v. Reeves, 255 F.3d 208, 210 (5th Cr. 2001).

21Brown, 328 F.3d at 790; Reeves, 255 F.3d at 210.
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reputation of judicial proceedings, and thus, a breach of the
pl ea agreenent can constitute plain error without regard to the
whet her the sentencing judge was influenced by the Governnent's
actions. 22

| f a defendant pleads guilty as part of a plea agreenent,
the Governnent nust strictly adhere to the terns and conditions
of its promises in the agreenent.? “[When a plea rests in any
significant degree on a prom se or agreenent of the prosecutor,
so that it can be said to be part of the inducenent or
consi deration, such prom se nust be fulfilled.”? In determning
whet her the Governnent violated a plea agreenent, this court
consi ders whether the Governnent's conduct was “consistent with

t he defendant's reasonabl e understandi ng of the agreenent.”? |f

2See United States v. Gol df aden, 959 F.2d 1324, 1328 (5th
Cir. 1992) (concluding that breach of a plea agreenent can
constitute plain error); United States v. Saling, 205 F.3d 764,
766-67 (5th Cr. 2000) (“If a breach has in fact occurred, the
sentence nust be vacated without regard to whether the judge was
i nfl uenced by the governnent's actions.”); see United States v.
d ano, 507 U S. 725, 734, (1993) (explaining that the appellate
court should correct a plain error if it seriously affects the
fairness, integrity or public reputation of judicial
proceedi ngs); see also United States v. Reeves, 255 F.3d 208, 210
(5th Gr. 2001) (recognizing that the Governnent's breach may
constitute plain error).

ZBUnited States v. Valencia, 985 F.2d 758, 761 (5th Gr.
1993).

24sant obell o v. New York, 404 U.S. 257, 262 (1971).

2Brown, 328 F.3d at 790; United States v. Wttie, 25 F.3d
250, 262 (5th Cir. 1994).



the Governnent breaches a plea agreenent, the defendant is
entitled to specific performance of the agreenment with sentencing
by a different judge.?®

Here, the record indicates that the Governnent breached the
pl ea agreenent. The agreenent states that the Governnent and
Munoz “agree that the applicable sentencing guidelines should be
calcul ated as follows.” The agreenent then sets out a specific
gui del i ne cal cul ati on, which does not include an enhancenent for
an abuse of trust. By not including an enhancenent for an abuse
of trust, the parties agreed that it was not an applicable
guideline and that it should not be included in the guideline
cal cul ati on.

Despite the agreenent, the Governnent, through the AUSA,
urged application of the abuse-of-trust enhancenent. Wen
district court asked him “What’'s your position,” the AUSA
answered, “l believe that there was a private trust that was
violated.” The AUSA explained that “I . . . did not nention this
aspect in the Plea Agreenent, but that didn’t nean | was not free

to argue ny position about it. When the court asked if he urged
the application of the enhancenent, the AUSA answered, “Yes, your

Honor.” These responses are inconsistent with the plea

2®Val encia, 985 F.2d at 761; see Santobello, 404 U S. at 263
(allowing the state court to decide if specific performance and
sentencing by a different judge, or wthdrawal of the defendant’s
guilty plea, was proper renedy where governnent breached the plea
agreenent).



agreenent. Even though the Governnent reserved the right to
“di spute sentencing factors or facts material to sentencing,” the
Governnent inplicitly prom sed not to argue for an enhancenent
that was not part of the plea agreenent. Urging an enhancenent
that was not part of the agreenent constituted a breach.?

Al t hough the Governnent has a duty to provide the sentencing
court with relevant factual information and to correct
m sstatenments,? it may not hide behind this duty to advocate a
position that contradicts its pronmses in a plea agreenent.?®
Here, the Governnent suggests that it was duty-bound to urge the

abuse-of -trust enhancenent because Miunoz’'s attorney incorrectly

2United States v. Rivera, 357 F.3d 290, 295 (3d Cir. 2004)
(“Because the O fense Level was specifically stipulated to,
whereas the governnent's right to advocate a rol e enhancenent was
not, the governnent's endorsenent of an enhancenent that would
raise the O fense Level above the stipulated | evel contravened
the plea agreenent.”); United States v. Taylor, 77 F.3d 368, 371
(11th Cr. 1996) (explaining that the Governnent breached the
pl ea agreenent by advocating a position contrary to its
agreed- upon reconmendati on and supporting a position inconsistent
with the agreenent).

28See United States v. Block, 660 F.2d 1086, 1091 (5th Gr.
Unit B. Nov. 1981) (explaining that the prosecutor nust speak up
where the sentencing court |acks certain relevant information or
where the court is m staken about the facts, and thus the
prosecutor did not breach the plea agreenent in which he agreed
to take no position in the defendant’s sentence).

2Colvin v. Taylor, 324 F.3d 583, 586 (8th Cr. 2003) (“As
an officer of the court, the prosecutor had the duty to convey to
the court facts about the case and the defendant as | ong as the
specific terns of the plea agreenent were not violated.” (relying
on this court’s reasoning in United States v. Block, 660 F.2d
1086, 1091 (5th Gr. Unit B. Nov. 1981))).
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stated that the AUSA did not agree with the PSR s recomendati on
for a two-point increase. Minoz’'s attorney, however, made no
m sstatenent. Instead, the attorney stated, “lI have noted in the
Pl ea Agreenent, the CGovernnent was not recomendi ng the two-point
adj ustnent. The Governnent, through [the AUSA], was not
recommendi ng the two-point adjustnent for purposes of the
calculation of M. Minoz’s guidelines.” Those statenents are
correct, and thus Minoz’ s attorney conveyed accurate facts to the
court. Had the AUSA sinply provided the court with accurate
rel evant facts, the Governnment woul d not have breached the
agreenent ; % but the Governnent crossed the line to breach by
affirmatively advocating the application of the enhancenent.
Al t hough, in closing, the AUSA asked the court to follow the plea
agreenent, 3 that request, considered in light of the AUSA s
position on the enhancenent, anounted to little nore than lip
service to the plea agreenent and did not rectify the breach.

The United States Court of Appeals for the Third Grcuit

reached the sane conclusion in United States v. Rivera.3® In

%See Bl ock, 660 F.2d at 1092-92.

31The AUSA stated that he wanted to “clear for the record
[ his] position on the . . . guideline application due to our Plea
Agreenent in the case.” The AUSA stated further that “the total
nunbers that | did give to the Probation Departnment are correct
the way they have it cal culated, but |I’m asking the Court, based
on our Plea Agreenent, to follow the recomendation [in the plea
agreenent] that would place M. Minoz at a level 25 instead of a
29.”

32357 F.3d 290 (3d Cir. 2004).
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t hat case, defendant Rivera and the Governnent agreed to a tota
of fense |l evel of 35.3 The PSR, however, recomended a four-
poi nt enhancenent based on a | eadership role.3 Al though the PSR
acknow edged that the adjustnent was contrary to the plea
agreenent, it recommended an offense |evel of 39.% In response
the Rivera’ s objection, the Governnent maintained that it was not
precl uded from arguing for the enhancenent, and the AUSA st ated
at sentencing that it stood by the probation officer’s
concl usi ons. % On appeal, the Governnent argued that it was free
to advocate for the enhancenment because it had reserved “its
right to take any position with respect to the appropriate
sentence.” The court of appeals rejected this argunent because
endorsing the PSR s recommendation for an offense | evel of 39
after agreeing to an offense | evel of 35 was inconsistent with
the plea agreenent.® Likewi se, this court rejects the
Governnent’s position that it was free to urge the abuse-of-trust
enhancenent because the plea agreenent was silent about the

enhancenent. Advocating an enhancenent that was not in the plea

agreenent and that increased the sentencing range was

3Rivera, 357 F.3d at 292.
341 d.
3] d.
€] d. at 292-93.
31 d. at 295.
11



i nconsi stent with the agreenent.

The United States Court of Appeals for the Eleventh GCrcuit
reached a simlar conclusion in United States v. Taylor.*® In
Tayl or, the defendant agreed to plead guilty to possession of
marijuana i n exchange for the Governnent’s prom se to reconmend a
sentence of ten years, with the qualification that the Governnent
woul d recomrend a | esser sentence if Taylor cooperated with the
Governnent.* The PSR, however, considered Taylor’s attenpt to
i nport cocai ne as relevant conduct under the sentencing
gui del i nes and recommended a sentenci ng range of 188-235
nont hs. 4 Tayl or objected to the inclusion of the cocaine-
rel ated activities as relevant conduct.* In its response to the
obj ection, the Governnent stated that it was prepared at
sentencing to prove by a preponderance of the evidence that
Tayl or conspired to inmport cocaine.* At sentencing, the
Governnent’s attorney recomended a sentence of ten years, but
the sentencing judge adopted the PSR s position on rel evant
conduct, applied a two-point reduction for acceptance of

responsibility, and sentenced Taylor to 151 nonths of

3877 F.3d 368 (11th Cir. 1996).
¥Tayl or, 77 F.3d at 369.
40 d.
411 d.
42 d.
12



i mprisonnent.* On appeal, the court of appeals determ ned that
t he Governnent breached the plea agreenent by advocating the
PSR s position on related conduct.* The court explained that
t he def endant reasonably understood the Governnent’s promse to
recommend a ten-year sentence as including a promse not to
advocate a position that would require a | onger sentence.* The
court characterized the Governnent’s request that the court
follow the plea agreenent as |ip service that did not cure the
breach. * Li ke defendant Tayl or, Minoz reasonably understood the
Governnent’s agreenent to a specific guidelines calculation as
i ncluding a prom se not to advocate an enhancenent that was not
included in the agreenent. Paying lip service to the agreed-to
cal culation did not cure the breach.
Concl usi on

The Governnent breached the plea agreenent, and thus, the
court need not reach Munoz’s other argunents. Minoz is entitled
to be sentenced by a different judge as the Governnent abi des by
its agreenent.* Consequently, the court VACATES Miunoz’s

sentence and REMANDS to the district court for reassignnent to a

431 d.

41 d. at 370-71.

] d. at 370.

‘] d. at 371.

4’See Val encia, 985 F.2d at 761.
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different judge and resentencing.

SENTENCE VACATED and REMANDED FOR RESENTENCI NG,
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